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aspects of reservations according to general international law is made to
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their object and purpose.
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INTRODUCTION

A treaty is a source of international law, and, as such, governs to a
substantial degree the relations existing between the independent States of
the world (Meek, 1955, p. 40). The States thus willingly undertake their
obligations by concluding treaties among themselves. However, not all States
want to undertake new obligations for different reasons: sovereignty
conception, political reasons, human rights conception, etc. In those cases,
they want to exempt themselves from particular provisions of one treaty. In
these cases, they use their 72ght to reservations.

From the very beginning, it was admitted that the matter of reservations
is one of the most complex areas of international public law. Reservations
present the formal limitation of the legal effect of a part of the whole treaty
provisions in terms of their particular aspect (Milisavljevi¢, 2010, p. 13). More
concretely, according to Article 1.1 of the Guide to Practice on Reservations
to Treaties, ““Reservation” means a unilateral statement, however phrased or
named, made by a State or an international organization when signing,
ratifying, formally confirming, accepting, approving or acceding to a treaty or
by a State when making a notification of succession to a treaty, whereby State
or organization purports to exclude or to modify the legal effect of certain
provisions of the treaty in their application to that State or to that international
organization”. Thus, international public law formally gives the possibility to
the States to decide upon their duties.

Before the codification of the rules on treaties by three Vienna
conventions (Vienna Convention on the Law of Treaties, Vienna Convention
on the Law of Treaties between States and International Organizations or
between International Organizations and Vienna Convention on Succession
of States in Respect of Treaties) and within them, regarding the rules on
reservations, States developed a certain practice considering the use of
reservations. Some of these rules converging from States practice can be seen
as customary law (Owen, 1929, pp. 1086-1114). But multilateral treaty
reservations are generally linked to the United States of America’s declaration
relating to the acceptance of the compulsory jurisdiction of the International
Court of Justice (Laam, 20006, p. 332). With the foundation of the United
Nations, and with its work on the huge contribution to the codification of
international law (a particular tribute to the International Law Commission),
the States participated in negotiation and conclusion of numerous treaties
with an aim to regulate their rights and obligations as primary subjects of
international public law.

However, the proliferation of international relations based on the United
Nations Charter and its principle of promotion of cooperation among States
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also pushed forward the specialized cooperation. Specialized cooperation is
to be translated into two directions: regional and particular cooperation. While
regional cooperation results in the creation of intergovernmental
organizations assembling States of one region such as the Council of Europe,
Organization of American States, etc., the particular cooperation results in
the proliferation of specialized areas of international public law such as
International human rights law, international humanitarian law, international
environmental law, etc. All those are attempts of States to elaborate more
concrete rules on particular provisions of universal international public law.
For example, while the International Covenant on Civil and Political Rights,
accepted by almost all States in the wotld, elaborate the right to life permitting
the existence of capital punishment, the Council of Europe system of human
rights protection, based on the European Convention on Human Rights and
its Protocols, does not permit the existence of the capital punishment. While
the United Nations Charter contains the principle on the promotion and
respect to human rights, a series of international treaties elaborate particular
human rights provisions.

Even if it can be considered that the proliferation of international law
rules enriches international law itself, the problem of proliferation of the
above-mentioned rules was recognized as problematic to the unity/universality
of international law, because international law is supposed to be applied
equally on all its subjects (at least on its primary subjects - States, based on
the principle of sovereign equality of States). With regard to the right o
reservations, it cannot be said that all the subjects of international law can be
equal, because some of them undertake particular obligations, and others
hesitate to do it or constantly refuse to do it. As the human rights treaties do
not imply the principle of reciprocity when one Contracting Part is not
executing its obligation, because of its noble character - to protect human
beings, but however a lot of them give the possibility to Contracting Parties
to formulate reservations, it would be of interest to analyze the impact of
reservations to human rights treaties to the fragmentation of international
public law.

Firstly, it is important to consider the criteria for the admissibility and
restrictions to reservations with regard to the Vienna framework and then to
analyze the relationship among Contracting Parties when a valid reservation
is formulated. Following the assessment of reservations, the formal and
substantive aspects of the fragmentation will be introduced. Finally, the fourth
part of the article will be dedicated to concrete examples of the case-law of
the European and the Inter-American Court for Human Rights regarding their
interpretation of reservations to the European and American Convention on
Human Rights with regard to the fragmentation of international public law.
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ADMISSIBILITY AND RESTRICTIONS TO RESERVATIONS

The notion of admissibility in this part of the article mainly refers to the
situations when a reservation can be used by contracting parties and the notion
of restriction is related to the particular and limited number of cases when a
reserve is prohibited.” Admissibility criteria is a validity test denoting when
the formulations of reservation can be made in relation to objective law
norms, so it does not deal with the opposability of reservations.

Not all reservations to multilateral treaties are acceptable under the Vienna
Convention on the law of treaties (VCLT). Article 19 of the above-mentioned
Convention cites three cases when reservations are acceptable: when
reservations are not prohibited by the treaty, when the treaty provides that
only specified reservations which do not include the reservations in question
may be made or in cases not falling under two previously mentioned situations,
and when reservations are not compatible with the object and the purpose of
the treaty. First two situations seem to be very clear: the treaty itself permits
or prohibits reservations. For instance, the Rome Statute of the International
Criminal Court contains the explicit prohibition of the use of reservations in
its Article 120: No reservations may be made to this Statute. The second situation
when a treaty provides that only specified reservations can be made means
that some reservations are explicitly permitted while all others are implicitly
prohibited. At the time of the adoption of the European Convention on
Human Rights, State Parties formulated the article 64 as follows: “Any State
may, when signing this Convention or when depositing its instrument of
ratification, make a reservation in respect of any particular provision of the
Convention to the extent that any law then in force in its territory is not in
conformity with the provision, Reservations of a general character shall not
be permitted under this article” (Korkelia, 1951, p. 442). In this case,
reservations were permitted in case of incompatibility with national laws of
Contracting Parties, which concretely means that there were particular
conditions to the formulation of reservation.

However, some treaties do not contain provisions on either permission
or prohibition of reservations. This legal lacuna triggered the International
Court of Justice to deliver its consultative opinion on “Reservations to the
Convention on the Prevention and Punishment of the Crime of Genocide”
(1951) where it underlines, while taking into consideration the object of the
Convention as well, that “the object and purpose of the Convention thus limit

? Special Rapporteur Alain Pellet for the law and practice relating to reservations to treaties
opted for the neutral notion in the Guide to Practice on Reservations to Treaties by using
the term validity.
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both the freedom of making reservations and that of objecting to them”.*
Furthermore, the Court stated that ““...on account of its abstract character,
cannot be given an absolute answer. The appraisal of a reservation and the
effect of objections that might be made to it depend upon the particular
circumstances of each individual case”.” This advisory opinion, without doubrt,
influenced the provision of Article 19 (c) which says that the reservation must
be compatible with the purpose and the object of the treaty, and it contributed,
generally speaking, to the unification of the law of reservations (Milisavljevié,
2010, p. 9). It also affirms the traditional rule on reservations which excludes
the general reservations meaning that one State cannot be Contracting Party
of a treaty while refusing to accept its core provisions (Pellet, 2002, p. 487).

The already mentioned provision on the admissibility of reservation of
the VCLT is confirmed in the Vienna Convention on the Law of Treaties
between States and International Organizations and States or between
International Organizations (1986). Furthermore, the Vienna Convention on
Succession of States in Respect of Treaties (1978) confirms the VCLT
definition of the admissibility of reservations. However, although the three
conventions contributed to the codification of the law of reservations, their
use in international legal life used to reveal practical difficulties of their use.
The incomplete and sometimes obscure character of the rules embodied in
the Vienna Conventions motivated the inclusion of the law and practice

relating to reservations to treaties to the agenda of the International Law
Commission (ILC) in 1993 (Pellet, 2013, p. 1063).

One of the major challenges of the ILC’s work on its Guide to Practice
on Reservations to Treaties was to find the middle way between the claim that
human rights law is a special regime and the unity of international public law
(Pellet, 2013, p. 1077). That stand on the exclusion of reservations is
particularly underlined in the Human Rights Committee’s General Comment
No. 24 (Ziemele, Lasma, 2013, p. 1136).° Its general claim is that human rights
need special rules rather than the outdated Vienna framework (Milanovic,

* Advisory Opinion of May 28th, 1951, “Reservations to the Convention on the Prevention
and Punishment of the Crime of Genocide”, Reports of Judgements, Advisory Opinions
and Orders, 1951, p. 24. Accessed 19 January 2019, from https://www.icj-cij.org/files/ case-
related/12/012-19510528-ADV-01-00-EN.pdf .

> Ibid., p 26.

¢ UN Human Rights Committee (HRC) (1994, 4 November), CCPR General Comment No.
24: Issues Relating to Reservations Made upon Ratification or Accession to the Covenant
or the Optional Protocols thereto, or in Relation to Declarations under Article 41 of the
Covenant, CCPR/C/21/Rev.1/Add.6. Accessed 19 January 2019, from https://www.ref
wortld.org/docid/453883fc11.html.
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Sicilianos, 2013, p. 1057). In the perspective of the unity of international
public law, this exception cannot be acceptable. So, the Special Rapporteur
Allain Pellet did its best to conciliate two positions, without changing the
provisions of the Vienna Conventions. According to the Guide, Article 19
VCLT should be regarded as laying down objective criteria for the validity of
reservations, while subjectivity is still left to the interpretet.”

The Pellet’s guidelines also deal with reservations to provisions setting
forth rules of jus cogens non-derogable rules. The most important observations
are that “A State or an international organization may not formulate a
reservation to a treaty provision which sets forth a peremptory norm of
general international law” and “A State or an international organization may
formulate a reservation to a treaty provision relating to non-derogable rights
provided that the reservation in question is not incompatible with the essential
rights and obligations arising out of that provision. In assessing the
compatibility of the reservation with the object and purpose of the provision
in question, account must be taken of the importance which the parties have
conferred upon the rights at issue by making them non-derogable”.® The
second case once again gives voice to the interpretation of the object and
purpose of the treaty.

It is important to mention that States are not always willing to renounce
of the part of its sovereignty and sometimes they use other unilateral acts
different from reservations - declarations which are not defined by the Vienna
law of treaties (1969, 1978 and 1986 Conventions) (Milisavljevi¢, 2010, pp.
52-73; Sosi¢, 2014, pp. 641-665). The Guide to Practice on Reservations to
Treaties thus deal with interpretative declarations too. The fact that States and
International Organizations have right to formulate reservations (right o
reservations) does not mean, however, that those unilateral acts will be opposable
and it implicates the right to oppose to those reservations, which will be
discussed in the following part of the article.

7 United Nations. (2005, June). Reservations to Treaties. Tenth report on reservations to
treaties by Mr. Alain Pellet, Special Rapporteur, DOCUMENT A/CN.4/558 and Add.1-2,
p. 175.Accessed 19 January 2019, from http://legal.un.org/ilc/documentation/english/a_
cnd_558.pdf. “The non-derogable nature of a right protected by a human rights treaty does
not in itself prevent a reservation from being formulated, provided that it applies only to
certain limited aspects relating to the implementation of the right in question; but it draws
attention to its importance and constitutes a useful guide for assessing the criterion of the
object and purpose of the treaty.”

§ Ibid., p. 176.
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MUTUAL RELATIONS OF HIGH CONTRACTING PARTIES
AND SUBSTANTIVE FRAGMENTATION
OF INTERNATIONAL LAW

Even though it is admitted that there is a right to formulate reservations
as unilateral acts related to one or more provisions of the treaty, it does not
mean that those reservations produce legal effects themselves. The legal effect
of reservations depends on the reaction of other contracting States meaning
that the mutual consent is necessary even when a particular State wants to
avoid undertaking international obligations under particular articles of a treaty.
It means that the unilateral nature of reservations has nothing to do with its
legal effect because reservations are opposable by other contracting parties.
Further, it means that relations among contracting parties become more
complex because evidently not all of them undertake the same obligations
under the same treaty.

The question of the acceptance of reservations and the formulation of
objections is regulated in Article 20 of the VCLT. If a reservation is explicitly
authorized by the treaty, the posterior acceptance by other States Parties is
not necessary - it is understood that the acceptance had been given at the time
of the treaty conclusion. Also, a reservation is meant to be accepted tacitly if
no State make an objection. Further, where a state makes a reservation, other
contracting parties may put objections to that reservations and even specify
that the treaty will not enter into force between the reserving and the objecting
parties (Baratta, 2000, p. 413). There are two other effects of the objection:
when the objector wants to exclude the application of a reservation and when
the objector wants that the reserving party changes a reservation.” All those
situations can be sometimes very difficult to understand and separate them
from each other, and usually, it is required from objectors to specify the
intention of the objection.

Given the mentioned difficulties, according to the Guide to Practice on
Reservations to Treaties, assuming that the VCLT is silent on the
consequences of invalid reservations, proposes the following solution:
Objections have real legal effect only if they are made against reservations
which are objectively valid. Furthermore, such a reservation is null and void.
However, it does not resolve the reserving states’ status with regard to the
treaty (Milanovi, Sicilianos, 2013, p. 1058). It will depend on the intention of
the objector. With no intention to go into details about the theoretical
approach to the object and the purpose of the treaty, useful in terms of

? Yearbook of the International Law Commission. (2005). Report of the Commission to the
General Assembly Vol. 11, Part 2, p. 186.
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interpretation when a reservation can be valid, and without discussing the
competent authorities to decide upon incompatibility of reservations, the legal
effects of reservations change the relationship between contracting parties.'’
Legal consequences of reservations and objections are described in Article
21 of the VLTC. It modifies for the reserving State in its relations with that
other party the provisions of the treaty to which reservations relate to the
extent of reservations, and it modifies those provisions to the same extent
for that other party in its relations with the reserving State. Further, Article
21 (3) also says that when a State objecting to a reservation has not opposed
the entry into force of the treaty between itself and the reserving State, the
provisions to which a reservation relates do not apply as between the two
States to the extent of a reservation. As consequence, it leads to a misbalance
among States regarding their obligations being subjects of international public
law. Their relation becomes special because they refused to accept either
certain provisions of the treaty or reservations on those provisions and the
treaty itself has a “mini-treaty” inside.

Maybe the most interesting example is to comment on the signature of
the Revised European Social Chart (RESC). Many States are not prone to
recognize collective rights and especially some specific economic and social
rights. Only two States ratified the RESC at its whole (France and Portugal)
and only fifteen out of forty-three States accepted the collective complaints
mechanism while others put various reservations on the core provisions of
the RESC. Clearly, States Parties to the RESC are not equal before the
protection and promotion of particular human rights. This inequality with
regard to the obligations of the States leads to the substantive fragmentation
of international law given the fact that the ILC assessed that the emergence
of a functionally limited treaty-system creates problems of coherence in
international law."!

10Tn two cases Belilos v. Switzetland and Loizidou v. Tutkey, the European Court of Human
Rights found that reservations were incompatible with the Convention for the Protection
of Human Rights and Fundamental Freedoms. See: Belilos v. Switzerland, European Court
of Human Rights, (1988) Series A, Vol. 132 and Loizidou v. Turkey, the European Court
of Human Rights, (1995) Series A, Vol. 310.

" International Law Commission. (Apr.13, 2006). Fragmentation of International Law:
Difficulties Arising from the Diversification and Expansion of International Law — Report
of the Study Group of the International Law Commission, UN Doc. A/CN.4/L.682 as
corrected UN Doc. A/CN.4/1..682/Corr.1, p. 17. Accessed 20 January 2019, from
http://legal.un.otg/ilc/documentation/english/a_cn4_1682.pdf.
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FROM SUBSTANTIVE TO INSTITUTIONAL FRAGMENTATION
OF THE INTERNATIONAL LAW: A BIRTH OF REGIONAL
SYSTEMS OF INTERNATIONAL HUMAN RIGHTS LAW

The revolution in the protection of human rights, of John P. Humphrey,
emphasized in 1970 and occurred at the end of the Second World War, has
highlighted the emergence of autonomous regimes for the protection of
human rights in various regions of the world, with the installation of courts
in charge of supervising and controlling the obligations assumed by the States
parties in the respective human rights conventions (Humphrey, 1975, p. 205-
216). Of particular note in this regard are the Convention for the Protection
of Human Rights and Fundamental Freedoms of 4 November 1950 (Rome
Convention) and the American Convention on Human Rights of 22
November 1969 (Pact of San José), and their respective jurisdictional
mechanisms for the protection of the rights contained in both conventions.
In this case, these are the European Court of Human Rights (ECHR) and the
Inter-American Court of Human Rights IACHR), with functions to interpret
the norms contained in these Treaties and settle controversies in relation to
the position of the States regarding the obligations contained in both Treaties.

In the same way that the proliferation of international tribunals can be
beneficial, as Thomas Buergenthal expressed in the past, because “(i)t has
contributed to the development of international law and increased its relevance
to the conduct of contemporary international relations to a much greater extent
than in the past, and that is certainly a welcome development”, it can also have
adverse consequences for the development of International Law, taking into
account that “the jurisprudence of the different international tribunals can
erode the unity of international law, lead to the development of conflicting or
mutually exclusive legal doctrines, and thus eventually threaten the universality
of international law” (Buergenthal, 2001, p. 272). The emergence of specific
norms and spheres of specialized and autonomous legal practices, each with
its own principles and institutions, originates the debate on the fragmentation
and unity of International Law represented by the human rights regime in
Europe and America and International Law and which has been identified in
the report that the ILC sent, in 2000, to the General Assembly of the United
Nations, under the name “Conclusions of the work of the Study Group on
the Fragmentation of International Law: Difficulties arising from the

Diversification and Expansion of International Law”.!?

In this order, the process of humanization of International Law, where
basic considerations of humanity affect “upon more traditional areas of

12 Tbid.
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International Law, which were in the past approached, almost invariably, from
the angle of the ‘will’ of States” and that is “indicative of the new times, and
a new mentality centered on the ultimate addressees of international norms,
the human beings”, have allowed the development of own principles and
values in the existence of the Human Rights Treaties that have led to the
existence of singular autonomous regimes (se/f-contained regimes) (Trinidade,
2013, p. 429). It is a phenomenon that tends towards the fragmentation
between this subsystem of international law, such as that referring to the
protection of human rights and general international law, and which also
detects problems of this nature between the regional systems of American,
European and African protection (Buckley, Donald, Leach, 2016). Although
it is good to insist that, despite the fragmentation in the institutional level that
supposes the existence of the ECHR and the IACHR, there is a fruitful
judicial dialogue between both.! In particular, the issue of reservations in the
regional sphere of human rights protection constitutes one of the focal points
in the discussion on the fragmentation and unity of international law, based
on what is established in both the American Convention on Human Rights
and the European Convention of Human Rights, as well as by the
pronouncements developed by the ECHR and the IACHR and its relationship
with the Law of Ttreaties of the Vienna Convention, conceived for the Treaties
based on classical international law.

FUNDAMENTAL HUMAN RIGHTS AND THE CASE LAW
OF THE IACHR AND THE ECHR

In the inter-American sphere, there was a clear intention of the drafters
of the Convention not to depart from the rules on reservations established
in the VCLT. However, the Court’s few pronouncements on the subject take
into account the particularities of the Human Rights Treaties to establish a
regime that departs somewhat from the conclusions that may result from the
regime established in the VCLT, in matters such as the acceptance and
objection of reservations and the legal effects of invalid reservations. The
American Convention on Human Rights established in its article 75, that
“(Hhis Convention shall be subject to reservations only in conformity with

3 Consejo de Europa/Tribunal Europeo de Derechos Humanos & Corte Interamericana de
Derechos Humanos (2015). Didlogo transatlantico: seleccion de jurisprudencia del Tribunal
Europeo y la Corte Interamericana de Derechos Humanos, Wolf Legal Publishers. [Council
of Europe/European Court of Human Rights & Inter-Ametrican Court of Human Rights:
Transatalantic Dialogue: Selection of case-law of the European Court of Human Rights
and the Inter-American Court of Human Rights].
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the provisions of the Vienna Convention on the Law of Treaties signed on
May 23, 1969.” The IACHR, in the Advisory Opinion OC-2/82 The Effect
of Reservations on the Entry into Force of the American Convention on
Human Rights (Arts. 74 and 75), of September 24, 1982, has ruled on which
of the articles of the VCLT referred to reservations, in this case, articles 19
and 20, were applicable in the case of the American Convention. Regarding
article 19, the Court considered that it referred only to subparagraph c) of
article 19 of the VCLT." This was because clauses a) and b) were not
applicable, since the American Convention did not prohibit or specify the
reservations that were allowed.

In the same sense, the Court emphasized that only paragraph 1 of Article
20 of the VCLT was relevant in applying Articles 74 and 75 of the American
Convention, because when Article 20.2 of this VCLT has established that
“(w)hen it appears from the limited number of the negotiating States and the
object and purpose of a treaty that the application of the treaty in its entirety
between all the parties is an essential condition of the consent of each one to
be bound by the treaty, a reservation requires acceptance by all the parties”,
the Court considered that “is inapplicable, znter alia, because the object and
purpose of the Convention is not the exchange of reciprocal rights between
a limited number of States, but the protection of the human rights of all
individual human beings within the Americas, irrespective of their
nationality.”® In the case of Article 20.3 of the VCLT, the Court considered
that the Convention is not the constitutive instrument of an international
organization, so this article was inapplicable.

With regard to article 20.4 of the VCLT, the Court reasoned that “the
principles enunciated in Article 20 (4) reflect the needs of traditional
multilateral international agreements which have as their object the reciprocal
exchange, for the mutual benefit of the States Parties, or bargained for rights
and obligations”, but it emphasized, having as an important precedent the
Advisory Opinion of the International Court of Justice on the Reservations
to the Genocide Convention “that modern human rights treaties in general,
and the American Convention in particular, are not multilateral treaties of the
traditional type concluded to accomplish the reciprocal exchange of rights for
the mutual benefit of the contracting States. Their object and purpose is the

" Article 19 on “Formulation of reservations”: “A State may, when signing, ratifying,
accepting, approving or acceding to a treaty, formulate a reservation unless: (a) the
reservation is prohibited by the treaty; (b) the treaty provides that only specified reservations,
which do not include the reservation in question, may be made; or (c) in cases not falling
under sub-paragraphs (a) and (b), the reservation is incompatible with the object and
putpose of the treaty”.
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protection of the basic rights of individual human beings irrespective of their
nationality, both against the State of their nationality and all other contracting
States. In concluding these human rights treaties, the States can be deemed to
submit themselves to a legal order within which they, for the common good,
assume various obligations, not in relation to other States, but towards all
individuals within their jurisdiction.”’®

In this way, reservations that States can formulate to the Human Rights
Treaties must be analyzed taking into account the particularities to determine
the object and purpose of this type of treaties. The ECHR and IACHR have
been emphatic, on more than one occasion, in highlighting the peculiarities
inherent in the interpretation of the norms contained in the Human Rights
Treaties, which in some way accommodate for this sector of international law
the own rules of interpretation of general international law contained in the
VCLT. In this regard, they have stressed that the object and purpose of human
rights treaties is the protection of the fundamental rights of human beings
regardless of their nationality and administrative status vzs-g-vis their own State
ot any other."”

The court also had the opportunity to rule on a specific manifestation of
incompatibility of reservations by States with the object and purpose of the

51/A Court H.R., The Effect of Reservations on the Entry into Force of the American
Convention on Human Rights (Arts. 74 and 75). Advisory Opinion OC-2/82 of Septembet
24, 1982. Series A No. 2, paragraph 27.

'“1/A Court H.R., The Effect of Reservations on the Entry into Force of the Ametican
Convention on Human Rights (Atts. 74 and 75). Advisory Opinion OC-2/82 of Septembet
24, 1982. Series A No. 2, paragraphs 28-29. See also Reservations to the Convention on
Genocide, Advisory Opinion: 1.C. J . Reports 19-51, p. 15, p. 23: “The objects of such a
convention must also be considered. The Convention was manifestly adopted for a purely
humanitarian and civilizing purpose. It is indeed difficult to imagine a convention that might
have this dual character to a greater degree, since its object on the one hand is to safeguard
the very existence of certain human groups and on the other to confirm and endorse the
most elementary principles of morality. In such a convention the contracting States do not
have any interests of their own; they merely have, one and au, a common interest, namely,
the accomplishment of those high purposes which are the raison d’étre of the convention.
Consequently, in a convention of this type one cannot speak of individual advantages or
disadvantages to States, or of the maintenance of a perfect contractual balance between
rights and duties. The high ideals which inspired the Convention provide, by virtue of the
common will of the parties, the foundation and measure of all its provisions.”

71/A Court H.R. The Envitronment and Human Rights (State obligations in telation to the
environment in the context of the protection and guarantee of the rights to life and to
personal integrity — interpretation and scope of Articles 4(1) and 5(1) of the American
Convention on Human Rights). Advisory Opinion OC-23/17 of November 15, 2017.
Series A No. 23, paragraph 41.
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Treaty in its Advisory Opinion OC-3/83, Restrictions to the death penalty
(articles 4.2 and 4.4. the Convention), considering that any reservation
intended to allow the State the suspension of fundamental rights, should be
considered as incompatible with the object and purpose of the Convention
and, consequently, not authorized by it, in accordance with the provisions of
Article 27 of the Convention, which allows States Parties to suspend their
obligations under the Convention in case of war, public danger or another
emergency that threatens the independence or security of the affected State.'

In addition, the Court considered that the entry into force of the
Convention for the reserving State did not depend on the acceptance and
objection of reservations on behalf of the States parties, well “(v)iewed in
this light and considering that the Convention was designed to protect the
basic rights of individual human beings irrespective of their nationality, against
States of their own nationality or any other State Party, the Convention must
be seen for what in reality it is: a multilateral legal instrument of framework
enabling States to make binding unilateral commitments not to violate the
human rights of individuals within their jurisdiction.””” And it adds: “In this
context, it would be manifestly unreasonable to conclude that the reference
in Article 75 to the Vienna Convention compels the application of the legal
regime established by Article 20 (4), which makes the entry into force of a
ratification with a reservation dependent upon its acceptance by another State.
A treaty which attaches such great importance to the protection of the
individual that it makes the right of individual petition mandatory as of the
moment of ratification, can hardly be deemed to have intended to delay the
treaty’s entry into force until at least one other State is prepared to accept the
reserving State as a party. Given the institutional and normative framework
of the Convention, no useful purpose would be served by such a delay.”*

Thus, although the Court in this Advisory Opinion, taking into account
that the case in question referred only to issues related to the entry into force
of the Convention, did not consider “necessary to deal with other issues that
might arise in the future in connection with the interpretation and application

¥ 1/A Court H.R., Restrictions to the Death Penalty (Arts. 4(2) and 4(4) American Convention
on Human Rights). Advisory Opinion OC-3/83 of September 8, 1983. Seties A No. 3,
paragraph 61.

¥ 1/A Court HR., The Effect of Reservations on the Entry into Force of the American
Convention on Human Rights (Atts. 74 and 75). Advisory Opinion OC-2/82 of Septembet
24, 1982. Series A No. 2, paragraph 33.

2 1/A Court HR., The Effect of Reservations on the Entry into Force of the American

Convention on Human Rights (Arts. 74 and 75). Advisory Opinion OC-2/82 of September
24, 1982. Series A No. 2, paragraph 34.
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of Article 75 of the Convention and which, in turn, might require the Court
to examine the provisions of the Vienna Convention applicable to
reservations not treated in this opinion”, it was clear that “(t)he States Parties
have a legitimate interest, of course, in barring reservations incompatible with
the object and purpose of the Convention. They are free to assert that interest
through the adjudicatory and advisory machinery established by the
Convention. They have no interest in delaying the entry into force of the
Convention and with it the protection that the treaty is designed to offer to
individuals in relation to States ratifying or adhering to the Convention with
reservations.”?! For that reason, it concluded that the Convention entered into
force for a State that ratified or adhered to it with or without reservations, on
the date of the deposit of its instrument of ratification or adherence.

At the European regional level, specifically within the framework of the
Council of Europe, the European Commission and the ECHR have also had
the opportunity to take a decision on specific aspects of the particular regime
of reservations established in the European Convention on Human Rights,
at the beginning in its Article 64 that with Article 2.1 of Protocol no. 11 of
May 11, 1994, became Article 57. With regard to the competence to decide
the validity of a reservation, the European Commission in the case
Telmelhasch v. Switzerland did not consider it necessary to examine the case
if a reservation had been expressly accepted or objected by one of the States
parties.”? For its part in the Belilos case, the ECHR also declared itself
competent to decide the validity of a reservation, even before the allegation
(of the Swiss government) of the absence of objections by the Secretary
General of the Council of Europe as the rest of the States parties to the
Convention, while “(t)he silence of the depositary and the Contracting States
does not deprive the Convention institutions of the power to make their own
assessment.”?

In this case, the ECHR has applied the doctrine of divisibility, while the
State is bound by the Convention when reservations have been declared
invalid.** Similatly in case Loizidou v. Turkey, the Court, in discussing the
validity of territorial restrictions to the Convention made by Turkey, and the
legal effects of its invalidity, considered at the outset “the special character of

' 1/A Court H.R., The Effect of Reservations on the Entry into Force of the American
Convention on Human Rights (Atts. 74 and 75). Advisory Opinion OC-2/82 of Septembet
24, 1982. Series A No. 2, paragraphs 38-39.

2 Telmelhasch v. Switzetland, Temeltasch v. Switzerland, Application N 9116/80, Report of
5 May 1982, paragraph 60.

% Belilos v Switzetland, 29 April 1988, seties A, No.132, paragraph 47.
# Belilos v Switzerland, 29 April 1988, seties A, No.132, paragraph 60.
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the Convention as an instrument of European public order (ordre public) for
the protection of individual human beings and their mission, as set out in
Article 19 (article 19), ‘to ensure the observance of the engagements
undertaken by the High Contracting Parties™, so, among other reasons, he
considered that he was “in favor of the severance of the impugned clauses
since it is by this technique that the rights and freedoms were set out in the
Convention may be ensured in all areas falling within Turkey’s Gurisdiction’
within the meaning of Article 1 (art. 1) of the Convention.”” The Court after
examining “the text of the declarations and the wording of the restrictions
with a view to a determination whether the impugned restrictions can be
severed from the instruments of acceptance or if they form an integral and
inseparable part of them” he concluded that “(e)ven considering the texts of
Article 25 and 46 (art. 25, art. 46) declarations taken together, it considers that
the impugned restrictions can be separated from the remainder of the text
leaving intact the acceptance of the optional clauses.”*

CONCLUSION

It cannot be ignored that the decisions of the ECHR and the IACHR
regarding reservations take into account the particularities of the Human
Rights Treaties, which largely depart from the regime established in the VCLT.
It is a subject treated with important judgment by Cancado Trindade, when
he emphasized that “Such a system leads to a fragmentation (in the bilateral
relations) of the conventional obligations of the States Parties to multilateral
treaties, appearing inadequate to human rights treaties, which are inspired in
superior common values and are applied in conformity with the notion of
collective guarantee. That system of reservations suffers from notorious
insufficiencies when transposed from the law of treaties in general into the
domain of the International Law of Human Rights. To start with, it does not
distinguish between human rights treaties and classic treaties, making
abstraction of the jurisprudence constant of the organs of international
supervision of human rights, converging in pointing out that distinction”

(Trinidade, 2013, p. 436).

Despite this evident example of the fragmentation between the domain
of human rights and general international law, it is possible to conclude that
certain aspects are traceable to general international law of the VCLT. In this

» Loizidou v. Turkey (Preliminary objections)- 15318/89 [1995] ECHR 10 (23 March 1995),
paragraphs 93 and 96.

% Loizidou v. Turkey (Preliminary objections)- 15318,/89 [1995] ECHR 10 (23 March 1995),
paragraph 97.
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case, the Special Rapporteur of the ILC Alain Pellet, for whom the general
regime of reservations under the VCLT “is flexible enough to provide the
appropriate solutions in respect to human rights as well as for any other kind
of treaties”, even goes so far as to show the process of integration of the
particular (represented in human rights) to the general in this matter (treaty
law of the Vienna Convention), when the practice and pronouncements of
the supervisory bodies of human rights and human rights courts drew
important conclusions for the development of the Guide to Practice on
Reservations to Treaties (Pellet, 2013a, p. 324).

In this order, the solutions provided to one of the most important gaps in
the Vienna Convention regime were taken into account, as is the absence of a
clear provision guiding the legal effects that should be attributed to an invalid
and inadmissible reservation, for the purpose of declaring a reservation that
does not comply with the formal requirements of validity and permissibility,
and thus preserving the integrity of the treaty, void and consequently without
legal effects (Pellet, 2013a, p. 329).%” In the same way that the Guide subscribes
to the doctrine of the divisibility exposed by the jurisprudence of human rights
before an impermissible reservation, by which the State that has formulated
an invalid or non-permissible reservation is fully bound by the Treaty.”® Pellet
explained that “For a long time, that issue represented one of the most raging
disputes between human rights treaty bodies, on the one hand, and defenders
of the Vienna reservations regime, on the other hand. Even though the

%" Guide to Practice on Reservations to Treaties. (2011). Report of the International Law
Commission on the work of its sixty-third session (A/66/10, pata. 75), Yearbook of the
International Law Commission, vol. II, Part Two. 4.5.1 Nullity of an invalid reservation:
A reservation that does not meet the conditions of formal validity and permissibility set
out in Parts 2 and 3 of the Guide to Practice is null and void, and therefore devoid of any
legal effect.

 Guide to Practice on Reservations to Treaties. (2011) Report of the International Law
Commission on the work of its sixty-third session (A/66/10, pata. 75), Yearbook of the
International Law Commission, vol. II, Part Two. 4.5.3 Status of the author of an invalid
reservation in relation to the treatyl.The status of the author of an invalid reservation in
relation to a treaty depends on the intention expressed by the reserving State or international
organization on whether it intends to be bound by the treaty. 2. Unless the author of the
invalid reservation has expressed a contrary intention or such an intention is otherwise
established, it is considered a contracting State or a contracting organization without the
benefit of the reservation. 3. Notwithstanding paragraphs 1 and 2, the author of the invalid
reservation may express at any time its intention not to be bound by the treaty without the
benefit of the reservation. 4. If a treaty monitoring body expresses the view that a
reservation is invalid and the reserving State or international organization intends not to
be bound by the treaty without the benefit of the reservation, it should express its intention
to that effect within a period of twelve months from the date at which the treaty monitoring
body made its assessment.



70 The Review of International Affairs, Vol. LXIX, No. 1172, October—December 2018

severability presumption has been adopted by human rights bodies and mainly
advocated in the ‘human rightist” doctrine, it serves more general purposes”
(Pellet, 2013a, p. 330). In the same way that the existence of monitoring bodies
to evaluate the validity of a reservation, as represented by the ECHR and
TACHR, falls within the general regime of the reservations of the Vienna
Convention -which does not establish anything in this respect-, and
“consequently a clear progress in the application of the Vienna rules and
therefore contribute to the integrity of human rights by permitting an objective
assessment of the compatibility of a given reservation to the object and
purpose of the treaty” (Pellet, 2013a, p. 337).

In any case, it is clear that in the matter of reservations to treaties, the
general regime established in the VCLT does not fully conform to the
reservations regime of human rights treaties, but neither can it be argued that
there is a rupture total or absolute incompatibility between the two regimes.
The subsystem of human rights, like any integrating element of a whole,
demands its own developments in the content of its concepts and categories
and adaptation of criteria or general positions to the specific regulation scope,
with the purpose of fulfilling the purposes for which it exists and it develops,
without implying a total disconnection from the sphere in which it is born
and makes sense.
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REZERVE U MULTILATERALNIM UGOVORIMA IZ OBLASTI
LJUDSKIH PRAVA U PERSPEKTTVI FRAGMENTACIJE
MEDUNARODNOG JAVNOG PRAVA

Apstrakt. Clanak obraduje institut reservi na visestrane ugovore, onako kako
je definisano Be¢kom konvencijom o ugovornom pravu (1969), kao i njihovu
primenu na viestrane ugovore u oblasti medunarodnog prava ljudskih prava.
U tom smislu, autoti prvo izlazu opste aspekte rezervi u medunarodnom
pravu kako bi navedeno primenili na ugovore iz oblasti ljudski prava, s
posebnim osvrtom na jurisprudenciju Evropskog suda za ljudska prava i
Interamerickog suda za ljudska prava, kojom su uspostavljeni sopstveni
kriterijumi u pogledu primene rezervi (,,rekonceptualizacija”). Time autori
nastoje da prikazu i fenomen fragmentacije medunarodnog javnog prava,
kroz njegovu institucionalnu i materijalnu dimenziju. Medutim, ¢lanak takode
ukazuje 1 na doktrinarno videnje da je praksa pokazala da postoji
komplementarnost opsteg medunarodnog prava i njegovog podsistema
medunarodnog prava ljudskih prava u pogledu rezervi, tako $to se prilikom
primene opsteg rezima rezervi u okviru ovih visestranih ugovora uzima u
obzir njihova priroda odnosno cilj i predmet ugovora.

Kljuine reci:  rezerve, visestrani ugovori, dopustivost, ogranicenja,
fragmentacija, Becka konvencija o ugovornom pravu, Evropska konvencija
o ljudskim pravima, Americka konvencija o ljudskim pravima, Evropski sud
za ljudska prava, Interamericki sud za ljudska prava.
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